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Presentation Notes
Let me begin by surveying the audience.  Please raise your hand if you have tried a case to a jury within the past 12 months.Thank you.  Now of those that raised their hands, raise them again if you won that case.  I am just kidding.  My dad once told me that, “you never ask a woman if she is pregnant, and you never ask a trial lawyer if he won his trial: if they want you to know, they will tell you.”Well, I can assure you that, whenever it was that you last tried a case, the first evening of the trial, your jurors went home, and their spouse, roommate, child, or whomever, asked them, “so, did you get picked for the jury.”  Your juror, perhaps with a roll of the eyes, said “yes.”  The spouse then said, “so, what’s it about?”  Your juror responds, “well, I am not supposed to say, but its about …[and then proceeds to tell a 10-second one or two-sentence summary of your case.Importantly, this summary is not neutral.  It is not the equivalent of an objective legal memorandum, stating the parties’ allegations.  It will not be, “the plaintiff alleges that she suffered injuries as the result of a defective tire, and the defendant alleges that it was not defective because …”Rather, if thing are going well for the plaintiff, it will be “the case is about a little boy that was killed because a tire company executive wanted to cut costs so he could get a bigger bonus” or, if things are going well for the defense, the juror will state that “the case is about a mother who was driving too fast and wants to get rich off a tire company because her son died in a car accident.”This might be extreme examples, but as trial lawyers, we fully understand that “trials are won when the fact finder is able to form a short and coherent store about your case that leads them to conclude that fairness dictates that your client should win.”And to create that story, we spend a lot of time and money on discovery: we send interrogatories, requests for production, and take depositions.  And the most helpful responses are the raw uncoached statements or sound bites that portray the witness and the parties as they are on the street, rather than the polished character they are playing in their depo or on the witness stand.  Typically, these helpful statements come from e-mails that were clearly written by a person that never figured they would be read by a jury, or by an exhausted witness who provides a frustrated response at the tail end of a long deposition.Fortunately for us, there is a treasure trove of new raw unfiltered data that provides enormous insight into who your witnesses and opponents really are, and these statements come from the most credible source: the witness himself.  And for that reason, we have Mark Zuckerberg and the other social medial pioneers to thank for providing us with such an invaluable source.



The Three Commandments of  
Social Media Evidence 

 #1:   Thou Shalt Not Underestimate the    
  Relevance of Social Media Evidence 

 
 #2:  Thou Shalt Not Have Social Media    

  Evidence Excluded Based on an     
  Authentication Objection 
 

 #3:  Thou Shalt Not Have Social Media Evidence   
  Excluded Based on a Hearsay Objection   
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Now, I have spent the last few months reviewing all (or at least, most) of the authorities addressing the admissibility of social media evidence.  And after all that shoe leather, I have distilled them down into three commandments, which all trial lawyers should faithfully comply with:Thou Shalt Not Underestimate the Relevance of Social Media EvidenceThou Shalt Not Have Social Media Evidence Excluded Based on an Authentication ObjectionThou Shalt Not Have Social Media Evidence Excluded Based on a Hearsay ObjectionLet’s get started on Commandment #1.



Relevance of Social Media Evidence 

300 MM People in U.S. 

845 MM Facebook Users 

12.7% of U.S. Internet Time Spent on FB 

425 MM Users Worldwide Access FB via Mobile Devices 

250 Million Photos Uploaded to FB Per DAY 
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Now, when I started putting my materials together for the paper and this presentation, I started asking some of my colleagues how much they rely on social media evidence in their trials.  Some say a lot, and others seemed skeptical that it could be helpful to their particular practices.  Candidly, that is just nonsense.Lawsuits, every lawsuit, regardless of whether it is about a car accident, a defective product, securities fraud, patent infringement, sexual harassment, or any other type of dispute is about people.And as I previously mentioned, our job is to take our facts—no matter how complex or dry—and boil them down to a coherent story that leads the factfinder to conclude that fairness dictates that our clients should win..To accomplish this, we need to identify the good guy (our client) who wants to accomplish a certain admirable goal, and identify the bad guy (the opposing party) who is trying to stop him from getting it.Now, the really helpful discovery comes from those unguarded uncoached e-mails or statements before an attorney was involved that help us understand who the witness really is.  And that is where social media comes in.There are 300 million people in the United States.Facebook StatisticsThere are 154 million Facebook Users in the United States (More Than 50%)12.7% of the time Americans spend on the internet is on FacebookAnd More than 250 Million Users Worldwide access Facebook via mobile devicesSo that means there is more than a 50% chance that the litigants and witnesses in your cases are using Facebook, and are posting statements, pictures, and other content that could be directly relevant to the issues in your lawsuit or shed light on that person’s mood and activities, which is likely relevant to the plaintiff’s damages.



Relevance of Social Media Evidence 
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Presentation Notes
These are just the numbers for Facebook, one of the literally hundreds and hundreds of social media sites.Other Social Media SitesTwitter (13% of Americans use Twitter)LinkedInMySpaceYouTubeFourSquareflickr



Relevance of Social Media Evidence 

Presenter
Presentation Notes
Now, attorneys might also be skeptical of social media evidence because they believe that litigants and witnesses are smart enough not to post incriminating statements or content on these websites because they are generally available to the public.That assumption is just flat out wrong.  Each month, we learn of more and more individuals who ruin their personal and professional lives as a result of information they posted on social media sites.Let’s look at examples:In February, it was revealed that Christopher Lee sent shirtless photos of himself to women on Craigslist.  That is probably not the best idea of you are a United States Congressman.  Mr. Lee agreed, and resigned on February 9, 2011.



Relevance of Social Media Evidence 
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Presentation Notes
Just so the Republicans in the room do not think I am picking on them, we also have another Congressman from New York, this time a Democratic.  I am sure we are all familiar with representative Anthony Weiner, who accidently posted a link to a lewd photograph of himself to the public Twitter account that he used to communicate with his constituents.  At first, Representative Weiner claimed that someone had hacked into his Twitter account and that the picture may have been altered.  He later confessed that he had sent sexually explicit text messages and photographs to several women who were not his wife, and he too resigned from Congress.Now what’s interesting is that these are examples from high-profile public figures, who know quite well that the media will immediately pick up on any of their mishaps.If congressman are making such mistakes on social media sites, just imagine what the witnesses and parties in your case might be doing on social media sites.



Relevance of Social Media Evidence 
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Presentation Notes
Let’s look at a few examples.In March 2009, a 22-year-old woman was offered a job at Cisco.  Her first instinct was to tweet about her new opportunity, which is a pretty typical tweet.  Unfortunately, her tweet mentioned that taking a “fatty paycheck” would come at the expense of “hating the work.”  A Cisco employee responded to her tweet, offering to pass her sentiments along to the hiring manager.  Consequently, the woman lost the job before she even started.



Relevance of Social Media Evidence 

Presenter
Presentation Notes
Another example, which might be my personal favorite.Kevin Colvin was a college intern at a bank.  Mr. Colvin e-mailed his employer, requesting time off to attend to a family emergency.  He then posted photos of himself on Facebook at a party during the time he was supposed to be off.  His boss found the photos, and in a terse reply let him know that he was caught.

http://thefacebookfired.files.wordpress.com/2010/11/kevincolvin.jpeg


Discoverability of Social Media Evidence 
 Case: Personal Injury 
 
 Discovery Requests 

 “All photographs posted, uploaded, or otherwise added to any social networking 
sites or blogs, including but not limited to Facebook.com, Myspace.com, 
Twitter.com, or any similar websites posted since the date of the accident alleged 
in the Complaint.  This includes photographs posted by others in which Plaintiff 
has been tagged or otherwise identified therein.” 

 All computers, cell phones, laptops, smart phones, or any similar electronic 
devices used by, owned by, or in any way accessible by Plaintiff to gain access or 
post any material on any social networking sites or blogs, including but not 
limited to Facebook.com, Myspace.com, Twitter.com, or any similar websites.” 
 

 Objection: Not Reasonably Calculated; Overbroad; Invasion of Privacy 
 

 Ruling: Discoverable or Not Discoverable? 



Discoverability of Social Media Evidence 
 Ruling: Motion to Compel Granted In Part, Denied in 

Part 
 Reasoning 
 “Generally, [social networking sites] content is neither 

privileged nor protected by any right of privacy.” 
 Nevertheless, requests must still be reasonably tailored to 

issues in case 
 Plaintiff ’s physical condition and “quality of life” are at issue  
 Court ordered “Plaintiff to produce any photographs depicting 

her, taken since the date of the subject accident, and posted to 
a SNS, regardless of who posted them.” 

 Cite: Davenport v. State Farm, 2012 U.S. Dist. LEXIS 20944 
(M.D. Fl. Feb. 21, 2012) 
 



Discoverability of Social Media Evidence 
 Case: Slip and Fall 
 
 Discovery Requests 
 Defendant requested Plaintiff sign authorizations for the 

release of records from her Facebook account. 
 

 Objection: Not Reasonably Calculated; Overbroad; 
Invasion Privacy 
 

 Ruling: Discoverable or Not Discoverable? 



Discoverability of Social Media Evidence 
 Ruling: Motion to Compel Denied 
 Reasoning 
 “I agree that material posted on a “private” Facebook page, that is 

accessible to a selected group of recipients but not available for 
viewing by the general public, is generally not privileged, nor is it 
protected by common law or civil law notions of privacy.” 

 “Nevertheless, the Defendant does not have a generalized right to 
rummage at will through information that Plaintiff has limited from 
public view.” 

 The public portions of Plaintiff ’s FB page “are not inconsistent with 
Plaintiff ’s claim of injury or with the medical information she has 
provided.” 

 Cite: Tompkins v. Detroit Metro. Airport, Case No. 10-10413, 
2012 U.S. Dist. LEXIS 5749 (E.D. Mich. Jan. 18, 2012). 
 



Discoverability of Social Media Evidence 
 Case: Car Accident 
 
 Discovery Requests 
 Request to produce entire contents of Plaintiff ’s Facebook and 

MySpace Accounts 
 Court directed Plaintiff to provide the Court with log-in 

information for both accounts to conduct in camera review 
 

 Objection: Not Reasonably Calculated; Overbroad; 
Invasion Privacy 
 

 Ruling: Discoverable or Not Discoverable? 



Discoverability of Social Media Evidence 
 Ruling: Motion to Compel Granted In Part, Denied In Part  
 Reasoning 
 Court’s in camera review “reveals that the information and material 

contained within Plaintiff ’s Facebook account are unrelated in any 
way to the events that give rise to the cause of action in this case, 
and are largely irrelevant, or not likely to lead to the discovery of 
admissible evidence.” 

 Court required production of certain postings potentially 
inconsistent with Plaintiff ’s claims. 

 Court admonished parties for requiring court to conduct a 
relevance review. 

 Cite: Offenback v. L.M. Bowman, Inc., Civil Action No. 1:10-cv-
1789, 2011 U.S. Dist. LEXIS 66432, (M.D. Penn. June 22, 2011). 



Discoverability of Social Media Evidence 
 Case: Chauvin v. State Farm, Case No. 10-11735, 2011 U.S. Dist. 

LEXIS 121600 (E.D. Mich. Oct. 20, 2011) 
 
 Discovery Requests 
 Production of Plaintiff ’s e-mail address and Facebook account 

 
 Objection: Not Reasonably Calculated; Overbroad; Invasion Privacy 

 
 Ruling: Denied, and Costs Awarded to Plaintiff. 
 “The discovery requested is available to Defendant through less 

intrusive, less annoying and less speculative means that this, even if it 
were deemed relevant.  There is no indication that granting access to 
Plaintiff ’s private Facebook account would be reasonably calculated to 
lead to the discovery of admissible information.” 

 Not enough to avoid sanctions that other courts have permitted 
discovery of social medial evidence. 



Social Media Evidence and Personal 
Injury Cases 
 Undermine plaintiffs’ alleged injuries 
 Romano v. Steelcase, 907 N.Y.2d 650 (2010) (allowing discovery of 

plaintiff ’s current and historical Facebook and MySpace accounts). 
 
 Zimmerman v. Weis Markets, Inc., No. CV-09-1535, 2011 WL 2065410 (Pa. 

Comm. Pl. May 19, 2011) (ordering plaintiff to disclose his usernames, 
login names and passwords for Facebook and MySpace accounts). 

 
 Sedie v. United States, No. C-08-04417, 2010 WL 1644252, at *23 (N.D. 

Cal. April 21, 2010) (reducing plaintiff ’s damages because of information 
found on MySpace and Facebook). 
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Romano—the defendant sought access to the plaintiff’s current and historical Facebook and Myspace accounts (including all deleted pages and related information) because the accounts allegedly contained information that was inconsistent with the extent and nature of her alleged injuries, especially her claims for loss of enjoyment of life.  The plaintiff argued that the information was private and not relevant.  The court easily disagreed, and compelled the plaintiff to provide the information.  The court noted, “Plaintiff’s public profile page on Facebook shows her smiling happily in a photograph outside the confines of her home despite her claim that she has sustained permanent injuries and is largely confined to her house and bed.”Zimmerman—the court ruled in favor of the defendant’s motion to compel involving the plaintiff’s use of public social media.  In that case, the plaintiff’s public postings on the social media sites in question included discussion of his injury, which was relevant to his claim of serious and permanent impairment.  These postings were deemed sufficient to demonstrate a likelihood that his non-public postings would also contain relevant information about his injury.  The court indicated that parties can’t engage in fishing expedition of social media websites; however, discovery is permitted if there is a connection to the lawsuit.Sedie: The plaintiff alleged that after the incident, her life was “hell on earth.”  The court found the plaintiff’s testimony not credit-worthy because of postings on the plaintiff’s MySpace and Facebook pages.McMillen v. Hummingbird Speedway, Inc., 2010 Pa. Dist. & Cnty. Dec. LEXIS 270 (Pa. County Ct. Sept. 9, 2010) (ordering plaintiff to provide his Facebook and MySpace user names and passwords to defense counsel reasoning that “no person choosing MySpace or Facebook as a communications forum could reasonably expect that his communication would remain confidential, as both sites clearly express the possibility of disclosure.”Note: Because mental anguish, depression, emotional distress are typically pled and sought in personal injury cases, defendants can generally argue that any pictures or status updates taken after the incident are discoverable because they provide insight into the plaintiffs’ mental condition.



Social Media Evidence and Personal 
Injury Cases 
 Articulating damages in wrongful death case 

 

  



Relevance of Social Media Evidence 
 Relevance is a low standard (Tex. R. Evid. 401) 
 Evidence just has to have “any tendency to make” a material 

fact “more or less probable” than without evidence 
 

 Popularity of social media generates an abundance of 
potentially relevant evidence 
 



Commandment #2 
 

Thou Shalt Not Have Social 
Media Evidence Excluded Based 
on an Authentication Objection 

 

Presenter
Presentation Notes
So if you identify evidence on a social media website that is relevant to your case, how do you get it into evidence.  There are two primary challenges that are made to social media evidence.  First, that it is not authentic under Rule 901, and second, that it is inadmissible hearsay.  There are two characteristics of social media evidence that make authentication somewhat of a challenge.  First, social medial websites and profiles are constantly changing.  For example, in the time that I am giving this speech, someone could have posted something on my Facebook page, and then deleted it.  Although it is my profile, I may have never have seen the material, and would be unable to authenticate my own page.  Therefore, there is an issue of how do you authenticate something that is different from one minute to the next.  The second issue that presents unique authentication challenges with social media evidence is that the social media websites can be anonymous, as is the case with most electronic evidence.  We recently saw this play out in the Casey Anthony trial.  The prosecution put on evidence that someone had searched “chloroform, neck-breaking and making weapons of household products,” but could not prove who ran the searches.  How do you authenticate social media content if you can never be certain of who authored it?



Authentication of Social Media 
Evidence 
 Rule 901—requires proponent to offer “evidence sufficient to 

support a finding that the matter in question is what [he] 
claims.” 
 

 Rule 901 “does not erect a particularly high hurdle, and that 
hurdle may be cleared by circumstantial evidence.”  U.S. v. Chin, 
371 F.3d 31, 37 (2d Cir. 2004). 

 
 Proponent does not need to “rule out all possibilities 

inconsistent with authenticity, or to prove beyond any doubt 
that the evidence is what it purports to be.”  Id. 



Authentication of Social Media 
Evidence 

Oops!  I guess I should not have been 
tweeting while driving . . .  



Authentication of Social Media 
Evidence 
 Rule 104(b)—”When the relevancy of evidence depends upon 

the fulfillment of a condition of fact, the court shall admit it 
upon, or subject to, the introduction of evidence sufficient to 
support a finding of the fulfillment of the condition.” 
 

 Requires a “foundation from which the jury could reasonably 
find that the evidence is what the proponent says it is.”  U.S. v. 
Safavian, 435 F.Supp. 2d 36, 38 (D.D.C. 2006); see also, Lorraine v. 
Markel Am. Ins. Co., 241 F.R.D. 534, 541 (D.Md. 2007). 
 

Presenter
Presentation Notes
There is a two-step process:the district court must determine whether the plaintiff has offered “a satisfactory foundation” from which the jury could reasonably find that the status update was authored by the defendant.if the proponent meets this burden, the district court will allow the jury to evaluate the evidence and the supporting evidence, and make a determination of whether it is authentic.



Satisfying Burden Under 104(b) 
 901(b)(1)—testimony of a witness with knowledge that 

the evidence is what it is claimed to be. 
 Social media chats can be authenticated through testimony of 

the author or recipient.   
 U.S. v. Barlow, 568 F.3d 215 (5th Cir. 2009)  
 Talada v. City of Martinez, 656 F.Supp.2d 1147 (N.D. Cal. 2009). 
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United States v. Barlow, 568 F.3d 215, 220 (5th Cir. 2009)—held that a chat log was properly authenticated by the testimony of a witness who participated in, and thus, created the chat.Talada v. City of Martinez—court found that e-mails had been properly authenticated through a declaration from the recipient that they were true and correct copies.



Satisfying Burden Under 104(b) 
 901(b)(2)—circumstantial evidence in conjunction with 

the “appearance, contents, substance, internal patterns, or 
other distinctive characteristics.” 
 People v. Pierre, 838 N.Y.S.2d 546, 548-49 (2007). 
 Dickens v. State, 927 A.2d 32 (2007) 

Presenter
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People v. Pierre—court held that an instant message was properly authenticated as a communication from the defendant after “the accomplice witness . . . testified to defendant’s instant messenger screen name,” and another witness testified “that she sent an instant message to the same screen name, and received a reply, the content of which made no sense unless it was sent by defendant and there was no evidence that anyone had a motive, or opportunity, to impersonate defendant by using his screen name.”Dickens v. State—A Maryland court upheld a decision to admit text messages proffered for the purpose of showing that the sender threatened his estranged wife over a period of time before he murdered her.  Applying Rule 901(b), the court held that the messages sent to the victim’s cell phone, one without a return phone number, and two sent by a person identified only as “Doll,” were sufficiently authenticated as having been sent by the defendant.  In reaching that conclusion, the court relied on circumstantial evidence that two of the messages were sent during a period of time consistent with the time line of criminal events, and that the substantive content of all three messages pointed to the defendant’s authorship.  Specifically, the court pointed to references in the individual text messages to the defendant, his wife, their son, and their wedding vows, which indicated that they were sent by the defendant.Ohio v. Bell—trial court denied a defense motion to exclude printouts of MySpace instant messages alleged to have been sent to a victim under his MySpace screen name.  The defense argued that “MySpace chat



Satisfying Burden Under 104(b) 
 Ohio v. Bell, 882 N.E.2d 502 (2008). 
 Defense filed motion to exclude printouts of MySpace instant messages 

 Argued that “MySpace chats can be readily edited after the fact from a user’s 
homepage.” 

 
 Court denied motion, concluding that the chats were properly 

authenticated through recipient's testimony that: 
 he had knowledge of the defendant’s MySpace user name; 
 the printouts appeared to be accurate records of the conversation; and 
 the communications contained code words known only to defendant and the 

recipient. 
 



Authenticating Screenshots 
 Option #1: Direct Testimony 
 Witness with personal knowledge of the website testifies that 

the printout accurately reflects the content of the website and 
the image on the computer at which the printout was made. 
 Toytrackerz LLC v. Koehler, No. 08-2297-GLR, 2009 WL 2591329 (D. 

Kan. Aug. 21, 2009). 
 kSolo, Inc. v. Catona, Nos. 07-5213, 08-1801, 2008 WL 4906115 (C.D. 

Cal. Nov. 10, 2008). 
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In Toytrackerz, the plaintiffs offered a printout of the defendant’s website to show unauthorized use of the plaintiffs’ trademarks.The court held that the plaintiffs failed to properly authenticate the printout, noting: “While Plaintiffs’ application does refer to and identify the exhibit as the website maintained by the Defendant . . . it fails to identify who retrieved the website printout, when and how the pages were printed, or on what basis the printouts accurately reflect the contents of the website on a certain date.”



Authenticating Screenshots 
 Option #2: Circumstantial Evidence 
 Griffin v. Maryland, 995 A.2d 791 (2010) 

 Court admits threatening statements on MySpace profile over 
authentication objection because it contained 
 a picture linking it to the defendant; 
 an accurate birth date; 
 reference to correct number of children; and  
 reference to defendant’s nickname. 
 

 Court provided a limiting instruction that permitted the jury to 
determine what weight, if any, to place on the evidence. 
 

Presenter
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A defendant was charged with murdering someone in a bar bathroomAt the first trial, a bar patron testified that the defendant was not in the bathroom when he heard gunshotsAt the second trial, the same witness testified that just before he heard the gunshots, he saw the defendant walk into the bathroom with a gunWhen confronted about his change in testimony, the witness testified that just before the first trial, the defendant’s girlfriend threatened through MySpace and attempted to offer the MySpace printout.The defendant objected, claiming that the prosecution failed to authenticate the printout and link it to the defendant or his girlfriend.



Authenticating Screenshots 
 Option #2: Circumstantial Evidence 
 Griffin v. Maryland, 995 A.2d 791 (2010) 

 “The characteristics of the offered item itself, considered in light of 
circumstances, afford authentication techniques in great variety, 
including authenticating an exhibit by showing it came from a 
particular person by virtue of its disclosing knowledge of facts known 
peculiarly to him.” 

 
 There is “no reason why social media profiles may not be 

circumstantially authenticated in the same manner as other forms of 
electronic communication—by their content and context.” 

Presenter
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The court also noted that the “inherent nature of social networking Web sites encourages members who chose to use pseudonyms to identify themselves by posting profile pictures and descriptions of their physical appearances, personal background information, and lifestyles.  This type of individualization may lend itself to authentication of a particular profile page as having been created by the person depicted in it.”



Authenticating Social Media Photos 
 Standard Unsettled 
 Lorraine, 241 F.R.D. 534 (D.Md. 2007). 

 “An original digital photograph may be authenticated the same way as 
a film photo, by a witness with personal knowledge of the scene 
depicted who can testify that the photo fairly and accurately depicts 
it.” 

 
 People v. Lenihan, 911 N.Y.S.2d 588 (2010) 

 “In light of the ability to ‘photoshop’ and to edit photographs on the 
computer,” court concluded that defendant failed to authenticate 
photos. 

 Court noted that proponent did not know who took the photographs 
or who posted them to MySpace. 



Commandment #3 
 

Thou Shalt Not Have Social 
Media Evidence Excluded Based 

on a Hearsay Objection 
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So if you identify evidence on a social media website that is relevant to your case, how do you get it into evidence.  There are two primary challenges that are made to social media evidence.  First, that it is not authentic under Rule 901, and second, that it is inadmissible hearsay.  There are two characteristics of social media evidence that make authentication somewhat of a challenge.  First, social medial websites and profiles are constantly changing.  For example, in the time that I am giving this speech, someone could have posted something on my Facebook page, and then deleted it.  Although it is my profile, I may have never have seen the material, and would be unable to authenticate my own page.  Therefore, there is an issue of how do you authenticate something that is different from one minute to the next.  The second issue that presents unique authentication challenges with social media evidence is that the social media websites can be anonymous, as is the case with most electronic evidence.  We recently saw this play out in the Casey Anthony trial.  The prosecution put on evidence that someone had searched “chloroform, neck-breaking and making weapons of household products,” but could not prove who ran the searches.  How do you authenticate social media content if you can never be certain of who authored it?



Social Media As Hearsay 
 Responses 
 Admission by a party opponent.  
 Not offered for the truth. 
 Present sense impression 
 Then-existing mental, emotional, or physical condition 
 Excited Utterance 

 “The prevalence of electronic communication devices, and the 
fact that many are portable and small, means that people 
always seem to have their laptops, PDA’s, and cell phones with 
them, and available to use to send e-mails or text messages 
describing events as they are happening.”  Lorraine, 241 F.R.D. at 
569. 
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Not offered for the truthOffered to impeach witnessoffered to prove effect on the listeneroffered to prove communicative capacity of the declarantPresent Sense Impression (803(1))A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.Then-existing mental, emotional, or physical condition (803(3))A statement of the declarant’s then-existing state of mind, emotion, sensation, or physical condition . . . but not including a statement of memory or believe to proof the fact remembered or believed.Excited Utterance (803(2))A statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition.



Thank you for your time and attention! 

Lawrence Morales II 
The Morales Firm, P.C. 

210.225.0811 
lawrence@TheMoralesFirm.com 
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