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ccording to a recent U.S. Department of Justice report,
plaintiffs are 14 percent more likely to prevail in a bench
trial than they are in a jury trial.1 There are many possible
explanations for this disparity, one of which is that trial judges
— unlike juries — hear all the evidence, even “inadmissible
evidence” (assuming that there really is “inadmissible” evidence
in a bench trial). It is easy to imagine what effect this might
have in jury verdicts. For example, what if juries were permitted to hear evidence that a car-accident defendant had liability
insurance or were allowed to hear that a criminal defendant
had previously been acquitted of a similar offense?
There is little doubt that this evidence would unfairly prejudice defendants and make it considerably more likely that a
jury would return a verdict for the plaintiff or the prosecution.
As a result, the rules generally make this type of evidence inadmissible.2 Trial judges act as gatekeepers by applying the rules of
evidence to prevent the fact-finder from hearing evidence that
will likely influence their verdict for the wrong reasons. However, in a bench trial, the fact-finder is the gatekeeper, and
therefore, we must answer the pragmatic question, “Do the
rules of evidence really matter in a bench trial?”
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The Rules Apply to Bench Trials
“In So Far As Applicable”
In a bench trial, the judge is the trier-of-fact, and in his or
her discretion, determines the facts proved, the creditability of
the witnesses, and the appropriate weight to be given to the
witnesses’ testimony.3 Texas Rule of Civil Procedure 262 provides that “[t]he rules governing the trial of causes before a jury
shall govern in trials by the court in so far as applicable.”4
Crudely summarized, Rule 262 means that any rule that does
not specifically reference the jury (e.g., Tex. R. Civ. P. 280–89;
Tex. R. Evid. 103(c)) applies in a bench trial. Therefore,
because most of the rules of evidence do not specifically reference the jury, they theoretically apply in bench trials.
However, one view is that the rules of evidence do not really matter in bench trials because of the requirements for preserving error on evidentiary rulings and the appellate standards
for reviewing a trial court’s findings of fact and evidentiary rulings. On the other hand, some argue that the rules of evidence
do really matter because they affect what ammunition (i.e., evidence) the attorneys will rely on in closing arguments. Both
views are explored in this paper.
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VIEWPOINT 1: THE RULES OF EVIDENCE
DO NOT REALLY MATTER IN BENCH TRIALS
Preserving Error on Rulings Excluding Evidence
Texas Rule of Evidence 103(a) provides the framework for
preserving error on evidentiary rulings.5 With regard to a ruling
excluding evidence, Rule 103(a)(2) provides that, to preserve
error, “the substance of the evidence [must be] made known to
the court by offer, or [must be] apparent from the context
within which questions were asked.”6 Rule 103(a)(2) is intended to: (1) Enable the appellate court to determine whether
excluding the evidence was error and, if so, whether it was
harmful error; and (2) Permit the trial judge to reconsider his
or her original ruling once he or she hears the actual evidence.7
To satisfy Rule 103(a)(2), the offering party must actually offer
the evidence or a summary of the evidence and secure an
adverse ruling from the trial court.8 The offer of proof must
provide sufficient detail to allow the appellate court to determine whether reversible error was committed. Thus, for error
to be preserved for appeal, the trial judge must be made aware
of the exact nature and detail of the inadmissible evidence.
To prevent the prejudicial effects of the jury hearing an offer
of proof, Texas Rule of Evidence 103(c) provides, “[i]n jury
cases, proceedings shall be conducted … so as to prevent inadmissible evidence from being suggested to the jury by any
means. …”9 Therefore, offers of proof are typically presented during breaks when the jury is not in the box. However, in bench trials, there is no such safeguard to prevent the fact-finder from
hearing the inadmissible evidence. Rather, for error to be preserved in a bench trial, the fact-finder/trial judge must be made
aware of the exact nature and details of the inadmissible evidence.
So if the fact-finder in a bench trial is going to hear the inadmissible evidence in detail, what purpose can the rules of evidence possibly serve? One response is that notwithstanding the
trial court’s knowledge of the excluded evidence, the rules of
evidence still matter in a bench trial for appellate purposes.
Aside from violating the old adage, “A lawyer should try his
case for trial, not the appeal,” this response ignores the remote
chance that an erroneous evidentiary ruling will result in an
appellate victory, and the unlikelihood that a judgment rendered after a bench trial will be reversed.10
The Uphill Battle of Reversing a Judgment Rendered After a Bench Trial
Findings of Fact and Conclusions of Law
Rule 296 of the Texas Rules of Civil Procedure states that
“[i]n any case tried … without a jury, any party may request
the court to state in writing its findings of fact and conclusions
of law.”11 Findings of fact provide the trial court’s decisions
regarding the ultimate and controlling factual issues of a plaintiff ’s claim or a defendant’s defense.12 From the findings of fact,
the trial court draws its conclusions of law that support its disposition of the case.13 Therefore, findings of fact and conclusions of law filed are the equivalent of a jury verdict returned
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after a jury trial.14 “If no findings of fact or conclusions of law
are filed, the reviewing court must imply all necessary fact findings in support of the trial court’s judgment.”15 Therefore, the
trial court’s findings of fact (or lack thereof ) are crucial to a litigant’s chances of prevailing on appeal.16
The typical process for obtaining findings of fact and conclusions of law has been described by some as counterintuitive.
This is how it ordinarily works. First, the parties present their
cases to the trial court, and then the trial court issues an oral
ruling. Importantly, Texas cases hold that “an appellate court
cannot construe comments the trial judge may have made at
the conclusion of the bench trial as findings of fact and conclusions of law.”17 Because oral pronouncements of the trial
court’s ruling may not be substituted for written findings and
conclusions, a trial court’s judgment must be affirmed if it can
be upheld on any legal theory that finds support in the evidence, regardless of whether the trial court orally announces
the correct reason for the judgment entered.18
Second, after the trial court announces its ruling and signs a
judgment, the non-prevailing party will typically request written findings of fact and conclusions of law pursuant to Rule
296. Such request shall be filed within 20 days after the trial
court’s judgment is signed.19 After receiving the request from
the non-prevailing party, the trial court will ordinarily request
that the prevailing party prepare proposed findings of fact and
conclusions of law in accordance with the oral pronouncements, if any, of the court.20
The prevailing party — who is interested in preserving the
trial court’s judgment — will ordinarily propose findings of
fact and conclusions of law that state precisely what is needed
(and then some) to prevail on appeal.21 Of course, the prevailing party’s proposed findings of fact and conclusions of law will
(or at least, should) be based only on the evidence admitted
during the trial. Although the trial court heard (and may have
even considered) the evidence that was declared inadmissible,
the prevailing party’s proposed findings of fact will certainly
not rely on the excluded evidence.
The trial court is not bound to accept the prevailing party’s
proposed findings and conclusions and may make changes or
completely rewrite them.22 However, the trial judge — who is
also interested in preserving his or her judgment on appeal —
has an incentive to sign the prevailing party’s proposed findings
and conclusions with minimal revisions. When the trial court
files findings of fact, the findings form the basis of the trial
court’s judgment “upon all grounds of recovery and defense
embraced therein.”23
Third, after the court files its original findings of fact and
conclusions of law, any party (but typically, the non-prevailing
party) may request additional or amended findings and conclusions.24 This request must be made within 10 days after the filing of the trial court’s original findings and conclusions, and
the trial court has 10 days from receiving this request to file any
www.texasbar.com
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additional or amended findings and conclusions.25 However,
because the court’s original findings of fact and conclusions of
law (which are ordinarily crafted by the prevailing party) are
likely to result in the trial court’s judgment being affirmed on
appeal, the trial court has little incentive to file amended findings or conclusions. Therefore, unless there are inaccuracies in
the original findings and conclusions that need to be corrected,
the trial judge is likely to deny the non-prevailing party’s
requests. So at the end of the “bench-trial day,” the basis of the
trial court’s judgment is not necessarily what the court had in
mind when it announced its ruling, but rather, the carefully
crafted basis prepared by the interested, prevailing party.26
Appellate Review of Trial Court’s Findings
of Fact and Evidentiary Rulings
A trial court’s findings of fact in a bench trial ordinarily have
the same force and dignity as a jury’s answers to jury questions.27 Therefore, like a jury’s verdict, a trial court’s findings are
given considerable deference by appellate courts.28 “The reviewing court does not serve as a fact-finder and may not pass upon
the witnesses’ creditability or substitute its judgment for that of
the fact-finder, even if the evidence would clearly support a different result.”29 Therefore, the trial court’s findings of fact are
reviewed for legal and factual sufficiency of the evidence, which
is the same standard used to review evidence supporting jury
findings.30
In reviewing for legal sufficiency, appellate courts view “the
evidence in the light most favorable to the verdict, crediting
favorable evidence if reasonable jurors could, and disregarding
contrary evidence unless reasonable jurors could not.”31 In
reviewing for factual sufficiency, appellate courts should only
set aside the finding “if it is so contrary to the overwhelming
weight of the evidence as to be clearly wrong and unjust.”32 The
focus of these sufficiency challenges is limited to whether the
trial court’s findings are supported by legally and factually sufficient evidence. Because the trial court’s findings of fact in a
bench trial are ordinarily drafted by the appellee (the prevailing
party in the trial court), it is unlikely that a finding will be
included if it is not supported by at least some evidence admitted during trial. Therefore, the chances of prevailing on a sufficiency challenge of a trial court’s findings of fact are relatively
low.33
In addition, the likelihood of obtaining a reversal based on a
trial court’s evidentiary ruling is similarly small. A trial court’s
evidentiary rulings are reviewed for abuse of discretion, which
requires a determination that the trial court acted without reference to any guiding rules or principles.34 And even if the trial
court did abuse its discretion in admitting or excluding evidence, to reverse, the appellant must show that the error probably resulted in an improper judgment.35
The standards of review by which findings of fact and evidentiary rulings are reviewed on appeal make it a steep uphill
www.texasbar.com/tbj

battle to obtain a reversal from the appellate court. And even if
the appellant prevails, the remedy for a successful factual-sufficiency or an evidentiary-ruling challenge is a new trial, rather
than a rendering of judgment. These conclusions, when combined with the reality that the trial judge/fact-finder will be
aware of the details of any “inadmissible” evidence, lead some
to believe that the rules of evidence really do not matter in
a bench trial. Others, on the other hand, take issue with this
theory.
VIEWPOINT 2: THE RULES OF EVIDENCE
DO REALLY MATTER IN BENCH TRIALS
Yes, a judge in a bench trial will be aware of evidence that he
or she rules is inadmissible. And yes, it may be impossible for
the judge to purge his or her knowledge of that inadmissible
evidence when he or she makes a ruling. And yes, it may be difficult to obtain a reversal of a trial judge’s judgment on appeal.
However, just because a judge knows about “inadmissible” evidence that does not mean that he or she will rely on it in reaching his or her findings. Indeed, the judge is compelled not to.
In addition, the difficulty of prevailing on appeal only emphasizes the importance of prevailing at the trial level.
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A skilled and seasoned trial lawyer uses every resource in his
or her arsenal, especially the rules of evidence, to win his or her
case. The renowned attorney, judge, and professor Irving
Younger taught in his famous Ten Commandments of Cross
Examination that the “ultimate” points in a trial lawyer’s case
should be saved for closing argument. In other words, the time
to tie all the testimony and evidence together is during closing
argument. Closing argument is the last opportunity for counsel
to artfully and passionately communicate his or her position to
the fact-finder and to convince the fact-finder why his or her
version of the “truth” is correct. According to Younger, the
entire purpose of trial is to give counsel ammunition to use in
closing argument. Therefore, an effective defensive strategy is
to prevent opposing counsel from stockpiling ammunition by
using the rules of evidence.
There is a significant difference between a judge briefly hearing inadmissible evidence in an offer of proof, and a judge
hearing opposing counsel explain how that inadmissible evidence ties into his theory of the case. In addition, an appellate
court will sustain a no-evidence challenge when, among other
things, the court “is barred by rules of law or of evidence from
giving weight to the only evidence offered to prove a vital
fact.”36 For these reasons, some believe that the rules of evidence do really matter in a bench trial.
CONCLUSION
The processes for preserving evidentiary error, capturing the
trial court’s findings of fact, and reviewing the trial court’s findings and evidentiary rulings are imperfect. And the rules of evidence are not entirely workable when the gatekeeper is the
fact-finder. However, gatekeepers or not, judges are judges, and
they take an oath to follow the law; that oath obliges them to
only consider and rely on admissible evidence. Whether this is
enough is for you to decide.
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